RIGHTS UNDER THE LANTERMAN ACT

The Medi-Cal Developmental
Disability Waiver

Chapter 13

This chapter explains:
e What the Medi-Cal Developmental Disability (DD) Waiver is,
e Who is eligible for the DD Waiver, and

e The services provided under the DD Waiver
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The Medi-Cal Developmental Disability Waiver

This chapter gives you answers to the most common questions about the
Medi-Cal Home and Community Based Services and Developmental Disability
(DD) Waiver. We explain what the DD Waiver is, who is eligible for the DD
Waiver, and what services are available under the DD Waiver.

Most of the information in this chapter is based on a state law called the
Lanterman Act. We give you the exact section of this state law where the
information is found. You may have to refer to the law to get the services you
need. When you see § 4512(a), for example, it means that information comes
from the Lanterman Act, section (8) 4512, part a.

If you want to read the Lanterman Act, go to:
http://www.dds.ca.qov/Statutes/LantermanAct.cfm

This chapter also gives you information about the federal Medicaid program.
You may have to refer to the federal law to get the services you need. Citations
that look like this: 42 U.S.C. § refer to the federal law you may need to
mention.

. What is the DD Waiver?

The DD Waiver is the short name for the Medi-Cal Home and
Community Based Services Developmental Disability Waiver. The DD
Waiver can pay for many home and community-based services that you
may need, such as:

e Supported living services so you can live in your own home,
e Supported employment services so you can work, and
¢ Respite service for family members and other caregivers.

If your Individual Program Plan (IPP) lists services like these, the
services that you receive may be paid for through the DD Waiver. (See
Question 18 below for a list of other DD Waiver services.)

There are several kinds of waivers, but the DD Waiver is the most
important waiver for people with developmental disabilities. It is used to
pay for services that are provided by the regional centers. It is called a
‘waiver” because it lets the state waive some federal rules that usually
apply to the Medi-Cal program. For example, federal rules say that a



Medi-Cal service available to one Medi-Cal recipient must be available
to all Medi-Cal recipients.

With the DD Waiver, people with developmental disabilities can get
extra services if they:

e Are regional center consumers, and

e Would qualify for services in an intermediate care facility for people
with developmental disabilities (ICF/DD).

The federal government has historically reimbursed states for part of
the cost to care for people with disabilities who live in institutions.
Congress authorized Home and Community-Based Services (HCBS)
waivers to allow people to get Medi-Cal to pay for community services
instead of institutional care.

The federal rules allow Medi-Cal waivers because people with
disabilities are better off when they live at home and are integrated in
the community, instead of living in an institution. The waivers help keep
people with disabilities out of institutions.

To read the DD Waiver, you can:

e Look for it at Disability Rights California’s website:
www.disabilityrightsca.org,

e Ask to see your regional center’s copy of the DD Waiver, or

e Look for it at the Department of Health Services web site:
www.dhcs.ca.gov/services/medi-cal/Pages/Medi-
Cal%20Waivers.aspx.

Remember: Even if the DD Waiver does not cover the services you
need, you still have the right to get the services that are listed in your
IPP.

Does Medi-Cal pay for my regional center services?

If you are eligible, Medi-Cal may pay for some of your regional center
services. Medi-Cal is a public program that provides health care
services to Californians who are low-income or have disabilities.

Unlike Medicare and most private health insurance plans, Medi-Cal
covers:

e Long-term care in institutions, and



e Some community alternatives to institutionalization, such as In-
Home Supportive Services (IHSS) and the services mentioned
below in Question 18.

Even if you are eligible for Medi-Cal, it may not cover all of the services
you need. But if a service you need is not covered by Medi-Cal, you still
have the right to get that service.

Important! Your IPP should list all of the services you need; not just
services that Medi-Cal will pay for.

To learn more about what and who Medi-Cal covers, see Disability
Rights California Publication 5360.01, Medi-Cal Overview at:
www.disabilityrightsca.org/issues/health.pubs.html.

. Am | eligible for DD Waiver services?

You are eligible for DD Waiver services if you:
¢ Meet California’s definition of developmental disability,

e Are aregional center consumer,*

e Get Medi-Cal or would be eligible for Medi-Cal if your spouse’s or
parents’ (if you are under age 18) income or resources were not
counted, (See Question 9 below.) and

e Qualify for care in a Medi-Cal funded intermediate care facility (ICF)?

for people with developmental disabilities.

You do not have to be in an intermediate care facility (ICF) to be eligible
for the DD Waiver — you just have to need the care and have needs
that qualify you for services in an ICF. (See Chapter 7, Question 28.)

Do all regional center consumers qualify for DD Waiver services?

! Welf. & Inst. Code § 45 12(a), from the DD Waiver at page 2, Para. 4.d (5-1-2006).
See Chapter 2 for more information on regional center eligibility. You must be a
regional center consumer to get DD Waiver services. If you applied for regional
center services in the past and were denied, but did not appeal, you may be able to
reapply for regional center services. If you qualify for regional center services, you
could also get DD Waiver services.

% The state regulations that apply to ICFs are: Cal. Code Reg. Title 22 § 51543 -
51343.2.



No. Some regional center consumers do not qualify for DD Waiver
services because:

e Their needs do not match those required to qualify for ICF services.?
e Their income is too high to qualify for Medi-Cal.

Remember: Even if you are not eligible for DD Waiver services, you
can still receive the services listed in your IPP or IFSP. (See Chapter 4.)

If | am eligible and apply for the DD Waiver, am | guaranteed to
receive the waiver?

You may be eligible for Medi-Cal waiver services if a waiver slot is
available.* There are many slots®, and more are added each year. For
example, there are 75,000 DD Waiver slots for 2006/07. There will be
95,000 slots for 2010/11.

How do | apply for DD Waiver services?

You may not need to apply. The regional center usually identifies
people who are eligible for a DD Waiver. The regional center does this
because the federal government will pay for half of your DD Waiver
services.

But, if your regional center does not identify you for DD Waiver
services, you have the right to apply on your own. Make certain there is
a service covered under the DD waivers in your IPP or IFSP.

Send a letter to your regional center asking to be identified as eligible
for the DD Waiver for the services you need. And, make sure that the
DD Waiver services you need are included in your IPP or IFSP. (See
Chapter 4.) The regional center will send you a letter to let you know if
you are eligible for DD Waiver services.

% It is possible that individuals who need a higher level of care than that provided at
an ICF could qualify for DD Waiver services.

* Lewis v. New Mexico Dept. of Health 275 F. Supp. 2d 1319, 1345 (D. N.M. 2003)
(“Once the State sets up its waiver program, it is obligated to implement the waiver
program as it has fashioned them”); Makin v. Hawaii 114 F.Supp.2d 1017 (1999).

> Because Lanterman Act services are an entitlement, if you want to live in the
community, you should be given that opportunity even if a waiver slot is available.
(See Chapter 1.)
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Is it a good idea to get DD Waiver services if | am eligible?

Yes. If you qualify for DD Waiver services, you will benefit in these
ways:

The DD Waiver services you receive cannot be limited. Regional
centers cannot limit the waiver services that they make available. This
Is because Medi-Cal services available in one part of the state must be
available in every part of the state. This is called the “statewideness”
requirement.®

Regional centers cannot use Purchase of Service (POS) guidelines
to limit the amount or kind of services you receive under the DD
waiver. Each regional center has POS guidelines, but the POS
guidelines cannot control the amount or kinds of services that you
receive. You have the right to get the services and supports that you
need and that are listed in your Individual Program Plan (IPP). Your
IPP, not POS guidelines, specifies the services you can get under both
the DD Waiver and the Lanterman Act.’

Consumers who receive DD Waiver services get their IPP or IFSP
reviewed every year. Under the Lanterman Act, you have a right to a
new IPP every three years, or whenever you ask for one. (See Chapter
4.)

Remember to list all the services you need in your IPP!®

Children who get Medi-Cal under the DD Waiver have extra
protections.

If a child no longer qualifies for DD Waiver services, Medi-Cal must
reevaluate (called redetermination) to see if the child is eligible for Medi-
Cal under a different program before Medi-Cal ends the child’'s Medi-
Cal eligibility.’

®42 U.S.C. § 1396a(a)(1) (statewideness requirement); DDS Program Advisory
PSB 99-1, March 31, 1999, which addressed the prior DD Waiver freeze which
continued services for those eligible for DD Waiver services as of December 4,
1997, but barred new admissions to the DD Waiver.

" Williams v. Macomber 226 Cal.App.3d 225, 233 (1990).

8 You are reviewed annually to see if you are still someone who would qualify for
ICF/DD services. DD Waiver, page D-2 (5-1-2006). Annual IPP renewal is required.
Pages E-1 through E-2 (5-1-2006).

° Welf. & Inst. Code § 14005.37(d).



Children are also protected by Medi-Cal’s Continuing Eligibility for
Children provisions. This means Medi-Cal must continue with no-cost
Medi-Cal coverage for up to 12 months after the child is found to be no
longer eligible for any coverage under Medi-Cal.*°

Consumers who are eligible for DD Waiver services have an extra
vehicle exemption. Medi-Cal usually allows beneficiaries to not count
one of their vehicles as an asset. But beneficiaries who qualify for the
DD Waiver get an extra vehicle exemption. A vehicle that has been
modified to accommodate your physical or medical needs is allowed, in
addition to any other vehicle exemption allowed by Medi-Cal.**

Is it better for some people not to be on the DD Waiver?

Yes. If you are a regional center consumer involved in a lawsuit
because of an injury, you may not want to be covered under the DD
Waiver.

Any Medi-Cal services you receive for your injury and recovery may be
subtracted from the money you may win from your lawsuit.** Coverage
under the DD Waiver may reduce the amount of money you receive
from your lawsuit. Talk to your lawyer and your regional center service
coordinator.

. What if my family’s income is too high to qualify for Medi-Cal?

The main purpose of the DD Waiver is to help keep you out of an
institution and in the community. So, even if your family income is too
high, you may be eligible for Medi-Cal because they will not count your
parents’ or spouse’s income or resources.

Medi-Cal is allowed to determine your eligibility using “institutional
deeming.” This means Medi-Cal will evaluate you for eligibility as if you
lived in an institution, and not with your parents or spouse.

19 Welf. & Inst. Code § 14005.25; DHS ACWLD Nos. 01-01, 01-40, 02-14, 02-20.
1 DD Waiver, Appendix C-3, page C-11 (May 1, 2006); DHS ACWDLF No. 01-67.

12 california agrees with Disability Right California’s opinion that the costs of Early
Intervention services (Individuals with Disabilities Education Act Part C) are not
recoverable.
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Medi-Cal is allowed to use institutional deeming to determine your
Medi-Cal eligibility, because people on DD Waivers are already
qualified to receive services in an ICF/DD (intermediate care facility.)

This is how the process works:

e The regional center determines that you qualify for DD Waiver
services, but you are not eligible for Medi-Cal because of your
parents’ or spouse’s income or resources.

e The regional center writes a letter to the county waiver contact
person asking if you are eligible for Medi-Cal without counting your
parents’ or spouse’s income.*®

e The county waiver contact person uses institutional deeming to look
at your application, and will decide if you are eligible for no-cost or
share-of-cost Medi-Cal. (See Question 12 below.)

e |f you are eligible, you will qualify for Medi-Cal under a special code.

Regular Medi-Cal services must be used before you may ask for Medi-
Cal waiver services.

You must get a “determination” that what you need is not covered under
the regular Medi-Cal program before you can get Medi-Cal Waiver
services.™

Can my child still receive Medi-Cal if she receives child support?

Maybe. With institutional deeming, Medi-Cal can evaluate your child’s
eligibility without counting your income.

Medi-Cal will count the child support as income to the child, but
because your child has a disability, they may only count 2/3 of the

13 The procedures are explained in Department of Health Care Services All County
Welfare Directors Letters (ACWDLSs) Nos. 00-08 (February 29, 2000), 00-59
(December 10, 2001) ACWLD No. 00-59, ACWDL No. 01-24 (April 2001) include
the latest list of county contracts. These letters are available on the DHS website at
www.dhs.ca.gov/imcs/mcpd/meb.acls.

4 DD Waiver, page 3, Paragraph 4.d 5-1-2006.
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support as countable income.™ The child’s share of cost will be based
on his/her countable income over $600 per month.

What are In-Home Supportive Services?

In-Home Supportive Services (IHSS). IHSS is available for people who
are blind or have a disability and need special care to stay out of an
institution. *°

A special waiver, called IHSS Independence Plus, or IPW for short,
allows Medi-Cal to pay the child’s parent or spouse to provide personal
care services or protective supervision for the child at home.

The IPW says that the income received by a parent for providing
services under the IPW is not counted for Medi-Cal eligibility for the
parent or any other family member.’

See Chapter 6 for more information about IHSS.

.What is the Nursing Facility Waiver?

The Nursing Facility Waiver is another type of home and community-
based services waiver. To be eligible for a Nursing Facility Waiver, you
must qualify for services from a nursing facility or a sub-acute nursing
facility. You may qualify for services under the Nursing Facility Waiver or
the DD Waiver. But you can only be under one home and community-
based services waiver at a time.

Exception: You can be on the IPW waiver described above, and a home
and community-based services waiver.'®

1> Your child will have no share of cost if child support is not more than $920 a
month. If the child support is more than that, you may want to refer your family law
attorney to this publication: www.nls.org/ssifmaty.htm.

18 Information about when a parent may be the paid provider of IHSS is included in
Disability Rights California’s IHSS Fair Hearing and Self-Assessment Packet
(Publication 5013.01), available by calling Disability Rights California or OCRA or
from our website under publications and IHSS. Also see the regulations in DSS
MPP 30-763.45, available at www.cahwnet.gov/shd/default.htm.

" DDS Program Advisory PSB 00-4 (July 10, 2000) included with DHS ACWLD No.
00-59.

18 DD Waiver Introduction Page 4, Paragraph 4.3 (5-1-2006).
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State law says that the regional center must use generic resources,
such as Medi-Cal, to implement your IPP. The regional center may put
you on the DD Waiver or the Nursing Facility Waiver to have you
access generic resources.™

Will I lose my eligibility for DD Waiver services if | am not getting
DD Waiver services now?

You do not have to get DD Waiver services all the time to continue to
be eligible. For example, you may have qualified for DD Waiver
services, but do not need them every month. You would still be eligible.

But to remain eligible, you must receive at least one DD Waiver service
once a year. Even if you only use one DD Waiver service (such as a
week of respite service at a summer camp) you would still be eligible.

If you are getting services though Medi-Cal, your IPP or IFSP must be
reviewed each year. Your IPP or IFSP must list all Medi-Cal services
(including DD Waiver services) that you receive.

Important! If you do not receive any DD Waiver services for a whole
year, and your next IPP or IFSP does not list any waiver services, your
eligibility for DD Waiver services would end. Medi-Cal will send you a
Notice of Action. If you disagree, you will have an opportunity to appeal.

What do | do if the regional center refuses to give me a service
available under a waiver?

If you are receiving DD Waiver services and the regional center decides
that you are no longer eligible for a DD Waiver service, you have the
right to appeal. The regional center will have to prove that your health
has improved to the point that you no longer qualify for ICF/DD services
or that you are not eligible for waiver services.

An appeal about a DD Waiver service is similar to an appeal under the
Lanterman Act. You may have claims under both the Lanterman Act
and the DD Waiver. If this happens, an Administrative Law Judge
(called ALJ for short) will consider your claims under the Lanterman Act
first. If the ALJ agrees with you on your Lanterman Act claims, the

19 Welf. & Inst. Code § 4648(a)(8).



appeal stops there, and you will get the services or supports you asked
for. 2°

If the ALJ does not agree with you, the ALJ will consider your DD
Waiver and Medi-Cal claims separately.

The deadline to file an appeal about DD Waiver services is 30 days; the
deadline for Medi-Cal appeals is 90 days

To learn more about appeals, see Chapter 12.

15. Are DD Waiver hearings and Medi-Cal hearings the same?

They are similar, but not the same. DD Waiver hearings and regular
Medi-Cal hearings both use an Administrative Law Judge (called ALJ
for short) to decide your case.

But the ALJ for DD Waiver hearings works for the Office of
Administrative Hearings (OAH); the ALJ for Medi-Cal hearings works for
the State Hearing Division of the Department of Social Services.

16. Are DD Waiver hearings and Lanterman Act hearings the same?

They are the same in most ways. But if an appeal under the Lanterman
Act also includes DD Waiver claims, federal law adds these two
requirements:*

e The judge must make a decision within 90 days of the postmark
date on your request for a hearing, or the date your hearing request
was received. If you agree, the judge can take more time.*

e The Director of Health Care Services, or someone the Director
appoints, has a right to make the final decision. The ALJ will propose
a decision about your DD Waiver claims to the Director. The Director
(or the appointee) can:

— Accept the ALJ’s decision,
— Make a different decision (called “alternated” decision),?* or

20 |f the regional center is found responsible for providing the service under the
Lanterman Act, the regional center would have the authority to conclude that the
service is also coverable under the DD Waiver.

2L 42 C.F.R. §8 431.200-.250. This means that you agree in writing to extend the
deadlines.

?2 42 C.F.R. § 431.244(f).
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— Let the ALJs make final decisions in certain kinds of cases.?

What if the regional center says | am not eligible for the DD Waiver?

If the regional center says you are not eligible, or no longer eligible, for
the DD Waiver, you can appeal. At the appeal, the regional center will
have to prove that your health has improved to the point that you no
longer qualify for ICF services.

See Chapter 12 to learn more about appeals.

What services does the DD Waiver cover?

The DD Waiver covers many services, including:

e 24-hour Personal Emergency Response Systems (PERS) for
consumers who do not always have a caregiver or companion, and
who would otherwise need extensive supervision

e Adult Residential Care, including adult foster care and assisted
living with 24-hour personalized care

e Behavior intervention services
e Case management through California’s Medicaid Plan

e Chore services needed to keep the home sanitary and safe,
including heavy household chores, and minor home repairs

e Environmental accessibility adaptations, including ramps and
grab bars, widening doorways, and modifying bathrooms

e Family training and counseling for consumers’ families and circle of
support.

e Habilitation services that help the consumer learn, retain, and
improve skills needed to live successfully in the home and
community

342 C.F.R. § 431.200-431.10(e). Welf. & Inst. Code § 4712.5(c).

24 This is the same procedure followed with respect to Medi-Cal hearings conducted
by the State Hearing Division of the Department of Social Services. Welf. & Inst.
Code § 4712.7. Go to the DSS State Hearing Division web site at
http://www.cdss.ca.gov/shd/PG1159.htm.



e Home Health Aide through a home health agency
¢ Homemaker services
e Nutritional consultation

e Other waiver services that are cost-effective and prevent
institutionalization:

— Cost-effective adaptations to your vehicle or the family vehicle

- Communication aides, including facilitators, readers, and
translators

— Crisis intervention (immediate 24-hour emergency services and
temporary 24-hour residential services)

e Respite care: Non-medical intermittent care and supervision at the:

— Consumer’s home, family member’s home, or another home

— Licensed respite care facility or adult day care facility

— Adult or child day care or preschool

- Recreational setting or camping services, such as the YMCA, or a
parks or camp program

e Skilled Nursing Services

e Specialized medical equipment and supplies that allow
consumers to perform, control, communicate, and improve daily
living activities in their environment.

e Specialized therapeutic services, including:

- Medical, dental, vision, and mental health services
-~ One-time expenses for moving from a medical facility to
consumer’s own home in the community.

e Supported employment services (individual or group)

e Supported living services to help a consumer live in a home they
own or lease

e Transportation for medical or safety reasons

For more information on the services covered under the DD Waiver,
you can:

¢ Visit Disability Rights California’s website:
www.disabilityrightsca.org,



e Ask to see your regional center’s copy of the DD Waiver, or

e Look for it at the Department of Health Services web site:
www.dhcs.ca.gov/services/medi-cal/Pages/Medi-
Cal%20Waivers.aspx.

Important! The DD Waiver does not cover the cost of housing or food.
But, you may be eligible for other programs like subsidized housing or
food stamps.



