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SPECIAL EDUCATION RIGHTS
AND RESPONSIBILITIES

Chapter 8

Information on Discipline of Students with Disabilities

1. SUPERSEDED. SEE ONLY CHAPTER 1, QUESTIONS AND
ANSWERS 37 THROUGH 37(B). Underwhat-ecireumstances

cah-a-school-district suspend-er-expela-student-with

2.  For what reasons can a school district suspend or expel my
child?

The grounds for suspension or a recommendation of expulsion are the same for
children with and without disabilities. The permissible grounds for taking
disciplinary action under Cal. Ed. Code Sec. 48900 are:

(1) Causing or threatening physical danger to another;

(2) Possessing a knife, gun, or other dangerous object without school
authorities’ permission, or furnishing such an object;
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3)

(4)

()
(6)
(7)
(8)
(9)
(10)
(11)
(12)
(13)
(14)

(15)

(16)

(17)

(18)

Unlawfully possessing, using, or furnishing a controlled substance or
alcoholic beverage, or being under the influence of such a substance or
beverage;

Offering or furnishing a substance misrepresented to be a controlled
substance or alcoholic beverage;

Committing robbery or extortion;

Damaging or attempting to damage school or private property;

Stealing or attempting to steal school or private property;

Possessing or using tobacco in an unauthorized manner;

Committing an obscene act or engaging in habitual profanity or vulgarity;
Dealing in drug paraphernalia;

Disrupting school activities or otherwise willfully defying school authorities;
Knowingly receiving stolen school or private property;

Possession of an imitation firearm that appears to be real;

Commission or attempt to commit a sexual assault, commission of a sexual
battery;

Harassment, threat, or intimidation of a pupil who is a witness in a school
disciplinary proceeding;

Engaging in sexual harassment which a reasonable person of the same
gender as the victim would consider sufficiently severe or pervasive as to
have a negative impact on such a victim’s academic performance or to create
an intimidating, hostile, or offensive educational environment; [See Cal. Ed.
Code Sec. 48900.2.]

Causing, attempting to cause, threatening to cause, or participating in acts of
hate violence, which is defined as injuring or interfering with a person’s
exercise of any constitutional or other legal rights because of the person’s or
a perception of the person’s, race, color, religion, ancestry, national origin,
disability, gender, or sexual orientation; [Cal. Ed. Code Sec. 48900.3, Cal.
Penal Code Sec. 422.6.]

Intentionally engaging in harassment, threats, or intimidation, directed
against a pupil or group of pupils that is sufficiently severe to disrupt
classwork, create substantial disorder, and invade the rights of the pupil or
group by creating an intimidating or hostile educational environment; [Cal.
Ed. Code Sec. 48900.4.]
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(19) Making terrorist threats against school officials or school property. This
includes any oral or written statement threatening to commit a crime which
will result in death, great bodily injury, or property damage in excess of
$1000. [Cal. Ed. Code Secs. 48900 and 48900.1.]

Suspension or expulsion for any of these acts must be related to school activity or
attendance. This includes misconduct which occurs on school grounds, while going
to or coming from school, during lunch (whether on or off campus), during a
school sponsored activity, or while going to or coming from a school sponsored
activity. [Cal. Ed. Code Sec. 48900(p).]

School districts should use alternatives to suspension or expulsion to address
problems of truancy, tardiness, and other absences from school activities. [Cal. Ed.
Code Sec. 48900(q).]

Suspension is appropriate only after other means of correction fail to bring about
proper conduct. [Cal. Ed. Code Sec. 48900.5.] A student may be suspended on a
first offense only for reasons (1) through (5) above, or because her presence causes
a danger to persons or property, or threatens to disrupt the educational process.

[1d.]

Expulsion is appropriate only if the student:

. Committed the offenses listed in (1) through (5) above or

. Committed the offenses listed in (6) through (12) above and either:

o Other means of correction are not feasible or have failed repeatedly;
or

o The student’s presence causes a continuing danger to the physical
safety of the student or others.

[Cal. Ed. Code Sec. 48915.]

The Cal. Ed. Code at Sec. 48915(a) requires that a principal or superintendent
recommend expulsion if the student commits any of the following acts (unless he
finds that expulsion is inappropriate due to the particular circumstance):

(1) Causing serious physical injury to another, except in self-defense;

(2) Possession of any knife, explosive, or other dangerous object of no
reasonable use;

(3) Unlawful possession of a controlled substance;

(4)  Robbery or extortion; or
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(5)  Assault or battery.

The Cal. Ed. Code, at Sec. 48915(c) and (d), requires that a principal or
superintendent must immediately suspend, and a school board must expel a student
If any of the following acts have been committed:

(1) Possessing, selling or furnishing a firearm,;

(2) Brandishing a knife at another person;

(3) Selling a controlled substance; or

(4) Committing or attempting a sexual assault or committing a sexual battery.

However, this mandatory expulsion provision is not enforceable against a special
education student unless the student has been afforded all of the procedural and
substantive safeguards set forth in this chapter and, after application of those
safeguards, has been found eligible for expulsion.

3. SUPERSEDED. SEE ONLY CHAPTER 1, QUESTIONS AND
ANSWERS 37TH ROUGH 37(B) Ne%h%&any—lmmtaﬂen&en
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4. SUPERSEDED. SEE ONLY CHAPTER 1, QUESTIONS AND
ANSWERS 37 TH ROUGH 37(B). AFe—theF&any—hmﬁaielen&en







SEE ALSO CHAPTER 1, QUESTION AND ANSWER 37(B),
ITEM 3). While the manifestation determination process is
going on, does my child have a right to stay in his school?

Yes, but there are some exceptions:

(1)

()

3)

(4)

The school can suspend a child for ten consecutive days. [34 C.F.R. Sec.
300.520(a)(1)().]

The school can go to state or federal court and seek a judge’s ordering
prohibiting the child from returning to school pending the manifestation
determination and related proceedings on the grounds that returning the
child to his current placement would be substantially likely to result in injury
to the child or someone else. Whether the child goes to school anywhere and
what his education consists of while the review meetings and due process
hearing are pending will depend on the terms of the judge’s order. [Honig v.
Doe, 484 U.S. 305 (1988); Gadsden City Bd. of Ed. v. B.P., 3 F.Supp.2d
1299 (N.D. Ala. 1998).] You may argue, however, that as a “suspended”
student, pursuant to the court’s order, the student continues to be eligible for
a free appropriate public education during such a period of extended
suspension. [20 U.S.C. Sec. 1412(a)(1)(A).] During a long-term suspension
(or expulsion), a child is still entitled to a free appropriate public education
which enables the child to appropriately progress in the general curriculum
and appropriately advance toward achieving the goals set out in the child’s
IEP. [34 C.F.R. Sec. 300.121(d).]

If your child is alleged to have committed a weapons or drug offense while
at school or a school function, the school may place him in an interim
alternative educational setting (IAES) for up to 45 days. [34 C.F.R. Sec.
300.520(a)(2).]

If the school persuades a special education hearing officer that your child’s
presence in his current placement is likely to result in injury to him or

someone else, the hearing officer may place him in an IAES for up to 45
days. [34 C.F.R. Sec. 300.521.]
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6. SUPERSEDED. SEE ONLY CHAPTER 1, QUESTIONS AND
ANSWERS 37 THROUGH 37(B). What-are-therules

regarding-tnterim-alternative-educational-setting-placements
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7. SUPERSEDED. SEE ONLY CHAPTER 1, QUESTIONS AND
ANSWERS 37 THROUGH 37(B). What-are-therules

regarding-tnterim-alternative-educational-setting-placements
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8.  The school changed my child’s placement for disciplinary
reasons. | have not appealed yet but the school told me that
stay put would not apply even if | do appeal because the
change was not really a change of placement because my child
will be receiving the same basic services he received in his
previous placement. Is that true?

Some school districts try to avoid the stay-put rule by making a “disciplinary
transfer” of a child to a new school. Schools argue that a change of schools is not a
change of placement if the same IEP is offered at the new site. However, hearing
office decisions have determined that a change of school site for disciplinary or
any other reasons while due process is pending is unlawful, except in the very
limited situation where the placement has been eliminated for all students for
budgetary reasons. [Student v. Saddleback Valley Unified Sch. Dist., SN 60-94;
Student v. Oxnard Elem. Sch. Dist., SN 777-94A.]

9. SUPERSEDED. SEE ONLY CHAPTER 1, QUESTION AND
ANSWER 37(A) Hew—ele4—p4:epaFe—fer—the4%P—meenng—whe¥e
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10. My child, who is being expelled, has not been made eligible for
special education; but I believe he would qualify if the school
district assessed him. What will happen with my child’s
placement while we are waiting for the results of that
evaluation?

When you have requested an evaluation for special education eligibility after the
behavioral episode that led to the expulsion recommendation, the evaluation must
be expedited. However, until the results of the evaluation are available, your child
will remain in the educational placement determined by school officials. This
means that your child can be expelled before the expedited assessment process is
completed. [20 U.S.C. Sec. 1415(k)(8)(C); 34 C.F.R. Sec. 300.527.]

11. SUPERSEDED. SEE ONLY CHAPTER 1, QUESTION AND
ANSWER 37(C). M%eh#el—whe%ﬂbemgﬁe*pened—hasrnet—been
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12. SUPERSEDED. SEE ONLY CHAPTER 1, QUESTION AND
ANSWER 37(C) What—#—l—hael—eeneem&abeut—myeh%

13. SUPERSEDED AND NO LONGER PART OF SPECIAL
EDUCATION LAW. H-GW—I—S—t—hE—SGGGHd—f&GtG-F(t—h@—th&\HG—FG—F
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14. SUPERSEDED AND NO LONGER PART OF SPECIAL

EDUCATION LAW. How-far-back-will- the-hearing-officer
look £ i : lifvina disabilitvin :

15. What if | requested a special education evaluation for my child
but I did not do it in writing?

The regulation does not require that a request for special education evaluation by
the parent be in writing. Federal law is silent on that issue. State law requires that
special education evaluation go forward even if the request is made orally by the
parent and that school staff receiving such an oral request must assist the parent in
putting the request in writing. [5 Cal. Code of Regulations § 3021(a).] Assuming it
can be proven, an oral request for special education evaluation by the parent, which
was not acted upon by the district, is clearly sufficient to show the district had
sufficient knowledge for purposes of the protections offered under 34 C.F.R. Sec.
300.527(Db).

In addition to putting a request for special education in writing, parents need to be
specific about their belief that their child requires special education or an
evaluation for special education. Where a parent’s letter to her child’s teacher
expressed only her concerns about her child’s educational difficulties which she
wanted the teacher to address, it was insufficient to establish a basis of knowledge
on the part of the school that her child had a qualifying disability. [Sonoma Valley
Unified Sch. Dist., SN 1116-99.]
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16. What form does the teacher’s or other staff member’s
expression of concern about behavior or performance have to
take?

The regulation does not require the teacher’s or staff member’s expression of
concern to be in writing. But it must be in the context of the district’s child find or
special education referral process. In other words, the expression of concern about
behavior or performance must be related to the teacher’s or staff member’s
suspicion that a child has a qualifying special education condition and should be
referred for assessment. [Student v. Sacramento City Unified S.D., SN 1278-01.]
Where a district trained its staff to never refer students directly to special education
but rather always to the Student Study (or Success) Team (SST) or Student
Assistance Team (SAT) meeting, and where no teacher or staff had ever referred
the child to the SST, the district was not found to have a basis of knowledge that
the child might qualify for special education. [Student v. Alvord Unified S.D., 34
IDELR 279, SN 395-01A.] Arguably, if a teacher had referred a child to the SST,
given that the SST in that district was a first step in referring a child to special
education, the case should have come out the other way. For example, eighteen
behavioral disciplinary referrals by school staff constituted a sufficient expression
of concern by school staff about a child’s behavior or performance. [Student v.
Armona Union Elem. Sch. Dist., SN 700-00.]

17. The district assessed my child and determined him ineligible
(or at least had considered whether to assess him and decided
against it). The district told me | had a right to appeal the
denial of eligibility (or the refusal to assess) but I didn’t. Does
my child have any protection?

Your child’s protections may depend on how the district informed you of your
child’s ineligibility determination and how it informed you of your right to appeal.
If a district finds a child ineligible after assessment and it hopes to use that
determination as a defense to your claim that the district had a basis of knowledge
that your child had a qualifying disability, the district must have given you a
written notice which fully informed you of the determination, the reason for it, the
tests relied on to make the determination, and of your procedural rights, among
other things. [34 C.F.R. Sections 300.527(c)(2) and 300.503.] If the district fails to
provide this comprehensive notice, the exception for having assessed the child and
determined him ineligible may not apply. [Student v. Bellflower Unified Sch. Dist.,
SN 449-00.]
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In one case, a district assessed a child on April 30 and May 4. It held an IEP
meeting on May 18 and informed the parent that, based on the April 30 and May 4
assessment, the child was ineligible. However, on May 13, the school had
discovered the child’s detailed plot to kill numerous students and staff and then
himself. The May 13 discovery was not addressed at the May 18 IEP meeting.
Because the intent to commit suicide is an indicator of major depression (and major
depression may be evidence of an emotional disturbance) and because depression
was not addressed in the discussion of the assessment results of April 30 and May
4, the school was found to have a basis of knowledge that the child had a
qualifying disability. [Student v. Poway Unified Sch. Dist., SN 906-99.]

Generally, however, if the district does assess, find the child ineligible, and
properly notify the parent of the results and of their rights, none of the four
deemed-basis-of-knowledge factors will be any defense to the student’s expulsion
if the district also informed the parent of the right to appeal the district’s action or
inaction and the parent did not. [34 C.F.R. Sec. 300.527(c).] The exception to this
may be when some time has passed since the district evaluated the child or decided
against evaluation. In Student v. Riverside Unified Sch. Dist., Case No. SN 01-
01693, the hearing officer found that a school had evaluated a child, found him
ineligible for special education in March, had given the parents all the required
information about their rights to appeal, and that the parents had failed to appeal.
But the hearing officer went on to find that after March, and before the student’s
next major behavioral incident in January, the student’s poor academic
performance and poor conduct were well documented. In addition, the hearing
officer found that poor performance and conduct should have put the district on
notice that further evaluation of whether the student needed special education was
necessary and the district had failed to further evaluate. The hearing officer found
that the district did have a basis of knowledge regarding the child’s suspected
disability, should have re-evaluated the child, and, therefore, that the child had the
discipline protections afforded to special education students.

18. May my child be expelled from just the transportation portion
of her school program?

Yes. However, if a special education student is excluded from school bus

transportation, and transportation is a part of his IEP, he is still entitled to an

alternative form of transportation to and from school at no cost to the student or his
parents. [Cal. Ed. Code Sec. 48915.5(c).]
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19. What can | do if a teacher or other school staff person hurts
my child?

Whether it is in the context of “discipline” or otherwise, a complaint may be filed
with the California Department of Education (CDE) under the Uniform Complaint
Procedure if: a child or group of children is in immediate physical danger; or the
health, safety or welfare of a child or group of children is threatened. The CDE
must directly intervene and not refer the complaint for a local investigation. [5
C.C.R. Secs. 4611(a) and 4650(a)(vii)(C).] See questions regarding Compliance
Complaints in Chapter 6, Information on Due Process Hearings/Compliance
Complaints; see also CDE Legal Advisory LO:1-94, January 25, 1993, which
states that the Department of Education interprets Section 4650 of Title 5 as
applying to physical injury and threats and also to threats that are verbal or
emotional.

20. Are there any special rules governing the discipline of students
identified as “disabled” under Section 504 of the Rehabilitation
Act of 19737

Section 504 requires that schools evaluate a child believed to have a disability
before making an initial placement of the child and before any subsequent,
significant change in placement of the child. The permanent exclusion of a child
(expulsion), the exclusion of a child for an indefinite period, or the exclusion of the
child for more than 10 consecutive days constitute significant changes of
placement under Section 504.

A series of suspensions, each of which is 10 or fewer days in duration, but that
creates a pattern of exclusions, may also be a significant change in placement. The
series of suspensions must create a pattern based on the length of each suspension,
the proximity of the suspensions to one another, and the total amount of time the
child is excluded from school.

Before changing a Section 504 student’s placement, the school must conduct a re-
evaluation of the student to determine whether the misconduct in question is
caused by the student’s disability and, if so, whether the student’s current
educational placement is appropriate.

As a first step in the re-evaluation, the school must determine whether the
misconduct is caused by the child’s disability. This determination may be made by
the same group of persons who make initial placement decisions for Section 504
students. The group must have available to it psychological evaluation information
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related to behavior, and the information must be recent enough to afford an
understanding of the child’s current behavior. The determination may not be made
by the individuals responsible for the school’s regular disciplinary procedures,
such as the school principal or school board officials, who lack the necessary
expertise and personal knowledge about the child to make such a determination.
These individuals, however, may participate as members of the placement decision
group.

If it is determined that the misconduct of a Section 504 student is caused by the
disability, the evaluation team must continue the evaluation to determine whether
the child’s current educational placement is appropriate. If it is determined that the
misconduct is not caused by the child’s disability, the child may be excluded from
school in the same manner as are children without disabilities. In such a situation,
Section 504 and the ADA would permit all educational services to a solely Section
504 student to cease.

Under the Office for Civil Rights’ interpretation of Section 504, therefore, it
appears that a child’s behavior must be caused by his disability. If not, the
appropriateness of the current educational placement is not reviewed. Even when
the behavior is caused by the disability and the appropriateness of the current
educational placement is reviewed, that review could, presumably, find that the
placement is not appropriate and lead to a permanent change in placement anyway.

If you disagree with the determination that the behavior is not related to the child’s
disability or with the subsequent placement proposal in those cases where the
behavior is determined to be caused by the disability, you may request a Section
504 hearing. A Section 504 hearing is facilitated by the school district and the
school district obtains a hearing officer to hear and decide the case. The Office for
Civil Rights prohibits employees or board members of your school district from
serving as the hearing officer and also precludes employees of another school
district from serving as the hearing officer if the other school district shares a
contractual arrangement with your school district for the provision of services to
children with disabilities. [18 IDELR 230 (1991).] Another important distinction
between special education discipline procedures and Section 504 discipline
procedures is that “stay put” does not apply to Section 504 students.
Therefore, a Section 504 student’s placement could be changed or he could be
expelled while the Section 504 hearing is still pending.

The protections of Section 504 do not apply to students who are currently using
illegal drugs when the school acts on the basis of the student’s current use of illegal
drugs. Schools may take disciplinary action against a Section 504 student who is
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currently engaged in the use of alcohol or illegal drugs to the same extent that it
takes disciplinary action against persons not having disabilities. Furthermore, the
due process procedures discussed above do not apply to disciplinary actions
regarding the use or possession of alcohol or illegal drugs by students with
disabilities who are currently engaged in the use of alcohol or illegal drugs.

[See: Discipline Of Students With Disabilities In Elementary And Secondary
Schools, U.S. Dept. Of Educ., Office for Civil Rights, October, 1996, revised
2/25/98.]

21. My child was expelled from school. What are his rights to
return to school in the school district that expelled him?

The order expelling your child must specify the date when she may apply for
readmission to a school in the district from which she was expelled. That date
cannot be later than the last day of the semester following the semester in which
the expulsion occurred. The date can be earlier. The order can include a plan of
rehabilitation that your child must follow during the period of expulsion. It may
also include an assessment at the time of application for readmission. The plan may
also include recommendations for counseling, employment, community service, or
other rehabilitative programs. [Cal. Ed. Code Sec. 48916.] If any of the reasons for
expulsion related to controlled substances, the district may require, as a condition
of readmission and with your consent, that your child enroll in a county-supported
drug rehabilitation program. [Cal. Ed. Code Sec. 48916.5.]

22.  What rules govern the readmission process?

The governing board of a district must adopt local rules and regulations that
establish a procedure for filing and processing requests for readmitting expelled
students. However, your child’s completion of the readmission process does not
entitle him to automatic readmission. Actual readmission is discretionary with the
school district. [Cal. Ed. Code Sec. 48916.]

In addition, the governing board, after voting to expel your child, may suspend
enforcement of the expulsion for a period up to one year. During this period, your
child may be assigned to another program for rehabilitation. During this period, he
IS “on probation.” Probation may be revoked and the expulsion enforced if your
child commits any act for which he could have been suspended or expelled (see
Question 2) or for any violation of the district’s student conduct code. [Cal. Ed.
Code Sec. 48917.] After one year of successful probation, he must be reinstated.
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The district may, but is not required to, expunge your child’s records of all
information related to the suspended expulsion. [Id.]

23. My child was expelled from our school district. What are the
rules governing admission of my child to a new school district?

Your child could be admitted to school in another school district only if:

(1) She established legal residence in the jurisdiction of the new school district;
or

(2)  Her current school district granted him an interdistrict transfer.
[See Cal. Ed. Code Sec. 46600 and following.]

However, an expelled student’s rights to be admitted to a school in a new school
district during the period of her expulsion depend on the reasons for expulsion
from the previous school district.

If your child was expelled for any of the following reasons, she cannot enroll in
any other California school district during the period of his expulsion — unless it
Is a county community school or juvenile court school:

(1) Causing serious physical injury to another person (except in self-defense);

(2) Possessing a knife, explosive or other dangerous object of no reasonable use
to her at school or at a school activity off campus;

(3) Possession of a controlled substance;
(4) Engaging in robbery or extortion,

(5)  Assault or battery;

(6) Possession or sale of a firearm;

(7)  Brandishing a knife;

(8) Sale of a controlled substance; or

(9) Sexual assault

[Cal Ed. Code Sec. 48915.2(a).]

After the period of expulsion (for one of the above reasons) is over, your child may
be admitted to the new school district. The admission would only be considered if,
after a hearing, the new district determines that she does not pose a danger to the
students or employees of the new school district. She must also have established
residence in the new district or obtained an interdistrict transfer. [Cal. Ed. Code
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Sec. 48915.2(b).] The hearing is conducted under the same rules and procedures as
regular expulsion hearings. [See Cal. Ed. Code Sec. 48918.]

If your child was not expelled for any of the reasons listed above, you will not have
to wait until the period of expulsion is over. Otherwise, the process is much the
same. In this case, the new district may request information and/or a
recommendation from the previous school district. If you or your child have not
informed the new district of her expulsion from the previous district and the district
finds out, the fact of nondisclosure must be recorded. This fact may be discussed at
the hearing to determine whether your child is a continuing danger. [Cal. Ed. Code
Sec. 48915.1(a)—(b).] The hearing is conducted under the same rules and
procedures as regular expulsion hearings. [See Cal. Ed. Code Sec. 48918.] If, after
the hearing, the district determines that your child does pose a continuing danger, it
may deny her request for admission. If the district agrees to admit her anyway, it
may condition enrollment on attendance in a specified program. [Cal. Ed. Code
Sec. 48915.1(c)-(d).] If the district determines that your child does not pose a
continuing danger, it must admit her to one of its schools, provided he has
established residence in the new district or has obtained an interdistrict transfer.
[Cal. Ed. Code Sec. 48915.1(e).]

24. My child has behavior problems that may put her at risk of
suspension and/or expulsion. Are there any special services or
protections that apply to her?

In 1990, the California Legislature enacted Assembly Bill 2586 (Hughes). This
bill, and especially its accompanying regulations at Title 5, California Code of
Regulations (5 C.C.R.) Sections 3001 and 3052 have substantially changed the way
school districts must serve special education students with serious behavior
problems. These regulations do not apply to students who are only identified as
“disabled” under Section 504 or to any other students.

If your child is enrolled in special education and exhibits a serious behavior
problem, the district must provide a functional analysis assessment by a behavior
intervention case manager — who must have training and experience in positive
behavior intervention. The behavior intervention case manager must develop a
positive behavior intervention plan which:

(1) Identifies the function of the negative behavior for your child and

(2) Teaches him positive replacement behaviors that accomplish the same
objectives but in a socially appropriate way.
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A “serious behavior problem” is a behavior problem which:
(1) Is self-injurious or assaultive;
(2)  Causes serious property damage; or

(3) Is severe, pervasive, and maladaptive and for which instructional/behavioral
approaches specified in the student’s IEP are found to be ineffective.

[5 C.C.R. Sec. 3001(aa).]

When agreed upon by the IEP team, the positive behavior intervention plan
becomes part of your child’s IEP. It must contain goals and objectives specific to
the targeted behaviors, and it must describe the services to be provided in order to
achieve the goals and objectives. [5 C.C.R Sec. 3001(f).] The behavior
interventions selected by the case manager must be positive. That is, they must
respect your child’s dignity and privacy, assure her physical freedom, social
interaction, and individual choice, help her learn to interact effectively socially,
assure her access to education in the least restrictive environment, and result in
lasting positive change. [5 C.C.R. Sec. 3001(d).]

Positive behavior interventions shall be used only to replace specified negative
behaviors with acceptable behaviors and shall never be used solely to eliminate
maladaptive behaviors. [5 C.C.R. Sec. 3052(a)(2).] In other words, districts should
not use techniques that simply contain or suppress maladaptive behaviors — they
must simultaneously try to teach appropriate substitute behaviors.

25. Do the new positive behavior intervention regulations
specifically prohibit some behavior programming or
techniques?

The behavior interventions used by the district cannot involve the infliction of pain
or trauma. [5 C.C.R. Sec. 3001(d), 3052(a)(5).] In a behavioral emergency, that is,
the demonstration of a behavior that has not been previously observed and
addressed or for which no previous intervention has been effective, properly
trained school personnel may use prone containment. The regulations contain very
specific guidelines on the handling and documentation of emergencies. However,
even in emergencies (and in all other behavior services) behavior interventions
may not include:

(1) Release of toxic or unpleasant sprays near the student’s face;

(2) Denying adequate sleep, food, water, shelter, bedding, comfort, or access to
bathroom facilities;
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(3)  Subject the student to verbal abuse, ridicule or humiliation or cause
emotional trauma;

(4)  Use locked seclusion;
(5) Impede adequate supervision of the student;
(6) Deprive the student of one or more of his/her senses; or

(7)  Employ any device, material, or object that simultaneously immobilizes all
four extremities (except for prone containment in emergencies).

[5 C.C.R. Sec. 3052(i) and (I).]

26. Do the new positive behavior intervention regulations have any
impact on the discipline of special education students?

Yes. If a district wishes to expel a student for a behavior that has been targeted for
change under a positive behavior intervention plan, the IEP team would almost
certainly have to find that the behavior was related to the student’s disability. Thus,

expuIS|on would be prohlblted m—G&L#eHma—a—speelaLedueauen—S&Mem—eannet-be

However, school districts may suspend special education students for misconduct
even though the behavior involved is targeted for change in the student’s positive
behavior intervention plan — subject to the limitations discussed above regarding
consecutive and total number of days.

Also, see Question 8, Item C above for a discussion of required behavioral
assessments and plans for students for whom expulsion is being considered.

For further information on the positive behavior intervention regulations, see
Chapter 5, Information on Related Services.
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27. | have been unsuccessful in establishing that my child’s
behavior was a manifestation of his disability or the result of
an inappropriate placement, and there will be a regular
expulsion hearing. What are the rules for such a hearing and

for any appeals of the results?
A full discussion of the rules governing expulsion hearings and for any appeals of
the results of those hearings is beyond the scope of this manual. You should

consult Cal. Ed. Code Sec. 48918-48926 for more information, as well as ask your
local district for any written policies it may have developed for these hearings.
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